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PLANNING AND ENVIRONMENT LIST 
VCAT REFERENCE NO. P1237/2019 

CATCHWORDS 

Neighbourhood Residential Zone.  Three dwellings proposed to be built on a lot.  Design response to 

neighbourhood character.  

 

APPLICANT Petridis Architects  

RESPONSIBLE AUTHORITY Whitehorse City Council 

RESPONDENTS Dianne Tribe, Anne Grant, Lily Lim, Bonnie 

Ching, Blackburn Village Residents Group 

Inc, David & Gail Morrison, Christopher & 

Edwina Hurley, Kevin Wade, Stuart Jardine, 

Blackburn & District Tree Preservation 

Society Inc and Rev David Peel 

SUBJECT LAND 18 Glen Ebor Avenue 

BLACKBURN  VIC  3130 

WHERE HELD Melbourne 

BEFORE Ian Potts, Senior Member 

HEARING TYPE Hearing  

DATES OF HEARING 27 & 28 August 2020 

DATE OF ORDER 1 February 2021 

CITATION Petridis Architects v Whitehorse CC [2021] 

VCAT 76    

ORDER 

1 Pursuant to clause 64(2) of Schedule 1 of the Victorian Civil and 

Administrative Tribunal Act 1998, permit application WH/2018/1024 is 

amended by the substitution of plans TPA 01 to TPA 07 dated 26 February 

2020 prepared by Petridis Architects.   

2 In application P1237/2019 the decision of the Responsible Authority is 

affirmed. 

3 In planning permit application WH/2018/1024 no permit is granted. 

 

 

Ian Potts  

Senior Member 
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APPEARANCES 

For Petridis Architects Mr James Livingstone, a town planner from 

JLP Melbourne. 

For Whitehorse City Council Mr David Song, a town planner from 

SongBowden Planning. 

For Dianne Tribe Ms Dianne Tribe in person. 

For Anne Grant  Dr Anne Grant in person. 

For Lily Lim Ms Lily Lim in person. 

For Bonnie Ching Ms Bonnie Ching in person. 

For Backburn Village 

Residents Group Inc 

Mr David Morrison. 

For David & Gail Morrison David and Gail Morrison in person.   

For Christopher & Edwina 

Hurley 

Mr Chris Hurley in person. 

For Kevin Wade  Mr Kevin Wade in person 

For Stuart Jardine  Mr Stuart Jardine in person 

For Blackburn & District Tree 

Preservation Society Inc 

Mr David Berry 

For Rev David Peel Rev David Peel in person.   

 

INFORMATION 

Description of proposal Under the substituted plans, three double-storey 

dwellings are proposed to be constructed on a 

corner lot.  

Planning permission is also required for the 

removal of trees on the lot. 

Nature of proceeding Application under section 77 of the Planning 

and Environment Act 1987 – to review the 

refusal to grant a permit.  

Planning scheme Whitehorse Planning Scheme 
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Zone and overlays Neighbourhood Residential Zone – clause 

32.09 and schedule 1 (Bush Environment 

Areas).   

Significant Landscape Overlay – clause 42.03-2 

and schedule 2 (Blackburn Area 2).   

Permit requirements Construction of two or more dwellings on a lot 

under the Neighbourhood Residential Zone – 

clause 32.09-6.   

Removal of trees and building and works under 

the Significant Landscape Overlay – clauses 

42.03-3 and 3 of schedule 2.    

Relevant scheme policies 

and provisions 

Clauses 12.05-2S, 15, 21.0, 22.03 and 22.04 of 

the Planning Policy Framework.   

Land description The subject land is located on the south-west 

corner of the intersection of Glen Ebor Avenue 

and Game Street.  The frontage to Glen Ebor 

Avenue is 23.58 metres and to Game Street it is 

45 metres, yielding an area of 1,075.6 sqm.  A 

single storey brick dwelling is located toward 

Ebor Avenue, with a large rear open space and 

sheds to the south. 
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REASONS1 

INTRODUCTION 

1 On 28 May 2019, the Whitehorse City Council (the Council) refused to 

grant a planning permit to build four double-storey dwellings on 18 Glen 

Ebor Avenue, Blackburn (the subject land).  Acting on behalf of the 

proponent, Petridis Architects applied to the Tribunal for a review of the 

Council’s decision.  It does so on the basis of amending the application to 

build three double storey dwellings. 

2 The Council, local residents and two local resident groups oppose the grant 

of a permit notwithstanding the amended plans.   

3 These reasons set out why I have decided to affirm the decision of the 

Council and refuse to grant a planning permit.  

WHAT ARE THE DETERMINATIVE ISSUES? 

4 The subject land is covered by the Neighbourhood Residential Zone (NRZ), 

the purposes of which include: 

• Recognising areas of predominantly single and double storey 

residential development. 

• Managing and ensuring that development respects the identified 

neighbourhood character, heritage, environmental or landscape 

characteristics. 

5 The land is also subject to the Significant Landscape Overlay, the purposes 

of which include: 

• identifying areas of significant landscape; and 

• conserving and enhancing the character of significant landscapes.   

6 Schedule 2 of the SLO (SLO2) applies.  This schedule identifies that 

significant landscape character of this area arises from: 

…vegetation notable for its height, density, maturity and high 

proportion of Australian native trees. 

7 Vegetation in the area where the SLO2 applies is identified as being 

significant because of its value as bird and wildlife habitat.   

8 Relevant objectives of the SLO2 include: 

• Retaining the dominance of vegetation cover to be consistent with the 

bush character environment. 

 

1  The submissions and evidence of the parties, any supporting exhibits given at the hearing and the 

statements of grounds filed have all been considered in the determination of the proceeding. In 

accordance with the practice of the Tribunal, not all of this material will be cited or referred to in 

these reasons.  



VCAT Reference No. P1237/2019 Page 5 of 8 
 

 

 

• Ensuring a reasonable proportion of a lot is free of buildings to 

provide for the planting of tall trees in a natural garden setting.   

• Encouraging development of sympathetic buildings within an 

envelope, which ensures the maintenance of a tree-dominated 

landscape.   

• Ensuring buildings and works retain an inconspicuous profile and do 

not dominate the landscape.   

• Ensuring development is compatible with the character of the area. 

9 It can be seen then that the purposes of the NRZ and objectives of the SLO2 

refer to and seek for development to respond to the character of the area.   

10 The Planning Policy Framework at clause 21.06 of the Whitehorse Planning 

Scheme (the planning scheme) speaks to how: 

• the City of Whitehorse is under increasing pressure to accommodate 

housing demand while retaining the ‘much valued’ character of trees 

and vegetation in residential areas; 

• a 2014 housing strategy identifies areas for accommodating varying 

degrees of change with ‘limited change areas’ having specified 

characteristics that are to be protected through ‘greater control over 

new housing development’; and 

• a 2014 neighbourhood character study identifies various residential 

precincts to guide development in response to site constraints, 

opportunities and neighbourhood character.   

11 To achieve these and other relevant planning policy objectives, a 

framework is established in the planning scheme whereby:  

• Clause 22.03 of the Planning Policy Framework specifies the policy 

expectations for built form and landscaping in housing neighbourhood 

character areas.   

• The NRZ is to be applied to areas designated for limited change. 

• The SLO is to be applied to areas of significant landscape or 

neighbourhood character. 

12 It is the Council’s position, along with the various residents and respondent 

community groups that the applicant’s proposal fails to acceptably respond 

to this planning framework.  It is submitted that this is because the amount 

of built form proposed across the site is excessive, does not provide for 

sufficient area for meaningful landscaping that would be consistent with the 

‘Bush Environment’ character of the neighbourhood and would result in a 

dominance of built form over vegetation.   

13 Aside from the issue of the design response to neighbourhood character, Ms 

Lim says that the proposal will unacceptably overshadow her secluded 

private open spaces located to the south of the subject land.  She also 
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apprehends impacts to internal amenity gained from north facing windows 

of living areas.  The Council agrees with her about overshadowing concerns 

and says this is another example of the proposal being an overdevelopment 

as is the failure to meet the solar access standard for the secluded private 

open space of proposed Dwelling 1.  

14 The applicant submits that the proposal responds to the context of the 

subject land, providing sufficient open permeable areas around each 

dwelling to accommodate meaningful landscaping.  The overshadowing 

impacts and solar access are contested as being within acceptable 

parameters set out in the planning scheme.   

15 Having considered all the submissions, the plans and relevant matters under 

the planning scheme, I conclude that the threshold issue in this matter is 

about the design response to neighbourhood character.  As I have found that 

the proposal has failed to appropriately respond to the site’s planning and 

neighbourhood character context, it has not been necessary to set out a 

detailed assessment of the other grounds raised against the proposal.  This is 

because my findings lead to the conclusion that a significantly revised 

proposal is required if the subject land is to accommodate a medium density 

development. 

THE RESPONSE TO THE NEIGHBOURHOOD CHARACTER 

What character and design response does the planning scheme seek? 

16 As set out above, the subject land is identified as being in a limited change 

area.  In accordance with this policy clause, the NRZ1 and SLO2 apply to 

the land.  The expressed purpose of this policy and the application of these 

controls is to: 

• Conserve and enhance those elements which contribute to the 

valued environmental, heritage and neighbourhood character of 

the place. 

• Ensure new development protects and reinforces the 

environmental, heritage values and / or preferred future 

neighbourhood character of the area. 

• Ensure new development mainly takes the form of renovations 

to existing houses, replacement of single dwellings with new 

dwellings and some limited medium density development. 

17 While this housing policy clause also speaks of the need for diversifying 

housing and addressing housing affordability, these are outcomes that are to 

be balanced with policy directions about managing housing change across 

the municipality.  Other areas are identified for more intensive housing 

development, as opposed to the limited change areas.  The latter is therefore 

not an area where housing needs should over-ride neighbourhood character 

outcomes.     
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18 Clause 22.03-4 of the planning scheme sets out further strategies for the 

limited change areas.  Relevantly these strategies include the provision of 

detached and semi-detached dwellings with diversity in dwelling sizes and 

generally limiting development to two dwellings per lot.  Apart from a 

proposal for three rather than two dwellings, this proposal is consistent with 

these strategies.  The issue here is the response to the strategy to: 

Ensure the scale and appearance of new housing respects the 

appearance of surrounding development and the environmental, 

heritage and neighbourhood character values of the area. 

19 In character terms, the subject land is in the Bush Environment as set out 

under clause 22.03-5 of the planning scheme.  The preferred character 

statement for this precinct is: 

The streetscapes will be dominated by vegetation with subservient 

buildings frequently hidden from view behind vegetation and tall 

trees. The buildings will nestle into the topography of the landscape 

and be surrounded by bush-like native and indigenous gardens, 

including large indigenous trees in the private and public domains. 

Buildings and hard surfaces will occupy a very low proportion of the 

site. They will be sited to reflect the prevailing front, rear and side 

setbacks. The larger rear setbacks will accommodate substantial 

vegetation including large canopy trees. The bushy environs are 

complemented by street trees and a lack of front fencing. Properties 

abutting and close to creeks and lake environs will contain more 

indigenous trees and shrubs that act in part as wildlife corridors. 

This precinct is identified for the lowest scale of intended residential 

growth in Whitehorse (Limited Change area) and the preservation of 

its significant landscape character and environmental integrity is the 

highest priority. 

Analysis of the design response 

20 The applicant says that the proposal responds to the streetscape character of 

Glen Ebor Avenue and Game Street, the above policy outcomes, and the 

modified standards of clause 55 under the NRZ1.  I agree that it is true that 

Dwelling 1 appropriately addresses its setting to both streets.  However, I 

cannot accept that this is true for Dwellings 2 and 3, more particularly in 

meeting the relevant neighbourhood character objectives under clause 55, 

and the NRZ1, or landscape character objectives under SLO2.     

21 In respect to these buildings, the applicant relies on meeting the numerical 

standards for setbacks to side streets to support the position that ample 

room is provided for meaningful landscaping.  It is also said that sufficient 

space has been allowed between Dwellings 2 and 3 for landscaping and 

relief from building massing, as does the provision of private open space 

that is well above the standards applied through the NRZ1 schedule.   

22 I accept that numerical standards of clause 55 have been met or even 

exceeded in some instances, such as the areas of private open space.  
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However, this is insufficient to meet the requirements of the scheme I have 

set out earlier for development under the NRZ1 and SLO2.   

23 In terms of street setbacks, the objective of clause 55.03-1 is for building 

setbacks to balance efficient use of a site while respecting the existing or 

preferred neighbourhood character.  The decision guidelines of this clause 

reinforce this objective, inter alia calling for a consideration of how the 

design responds to relevant character policy, prevailing setbacks of nearby 

lots and the visual impact of the buildings when viewed from the street.   

24 Here the expressed preferred neighbourhood character is clear that 

buildings should nestle within landscaped settings and not dominate the 

landscape.  The front setbacks of dwellings along Game Street and building 

forms, while varying, consistently reflect this character.  The setbacks of 

Dwellings 2 and 3 to Game Street fail to respond to this character.  The 

proposed ground level setbacks of 3 metres and 4.5 metres and upper level 

setbacks of 4.25 metres to 5.45 metres are not sufficient to provide such a 

garden setting or reduce the dominance of the two-storey building form.  

These setbacks would instead result in a presentation of imposing building 

form to the street.  This would be contrary to the existing and preferred 

streetscape character.  The proposed separation of the two dwellings would 

do little to alleviate this presentation as would any vegetation planted within 

these shallow setbacks.  

CONCLUSION 

25 I conclude that the impact on the streetscape and the failure to respond 

appropriately to the neighbourhood character would not be an acceptable 

planning outcome given the purposes of the NRZ1, objectives of the SLO2 

and related policy settings I have set out above.  Accordingly, no permit 

should be issued.   

26 I will therefore affirm the decision of the Responsible Authority and direct 

that no permit be granted. 

 

 

 

 

 

Ian Potts 

Senior Member 

  

 


